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In 1996, I wrote an article for Reflection (the bi-monthly journal of HKCI ) analyzing the situation of human rights in post-1997 Hong Kong. This current article will review issues such as the present human rights situation in Hong Kong, its related regulations, and the policies of the HKSAR and Chinese central government, etc.
 

Human rights situation is deteriorating 

The human rights situation of Hong Kong did not become worse immediately after 1997, but the overall condition has been deteriorating. Now the rights of Hong Kong people to freedom of speech, freedom of demonstration and assembly, and freedom of press are under threat. The police have imposed more restrictions upon demonstrations and designated protest zones to limit the movement of protestors. The police also resorts to harsher measures in dealing with protests and arresting protestors. The number of cases of protestors being prosecuted have increased. The problem of self-censorship within conventional media including newspapers, televisions, and radios have intensified after 1997. Hong Kong people are deprived of their rights to universal suffrage in electing the Chief Executive and all the members of the Legislative Council. Regarding the situation of economic, social, and cultural rights, Hong Kong society become more polarized between the rich and the poor. Many people are living in very small and congested space. Elderly people are lack of retirement protection. Hong Kong people are generally discontented with government policies. As the Chief Executive is elected by an election commission with members dominated by the business sector, the government policies have failed to reflect the demands of people.

The human rights situation of Hong Kong did not became worse immediately after 1997. The reason is that the original advantages within the system of Hong Kong are still functioning after 1997. Some views stressed that the Chinese central government should take the credit for they have kept their promise to the “one-country-two-systems”. Certainly, it is the duty of the Chinese central government to keep their promise. However, the fact is that the Chinese central government has continued to increase their intervention in the internal affairs of Hong Kong, especially delaying Hong Kong’s democratic development. These original advantages include an independent judiciary, a civil service which upholds the principles of clean government and political neutrality, an autonomous media and civil society, international information network, etc. 

What is becoming worrisome now is that, parts of these original advantages are showing signs of erosion or under political interference, such as the criminal prosecution against Rafael Hui Si Yan (the former Chief Secretary of the Hong Kong Government) on corruption, and the controversies concerning the misuse of public funds by Donald Tsang Yam Kuen (the former Chief Executive) and Timothy Tong Hin Ming (the former Head of the Independent Commission Against Corruption), all indicating that Hong Kong’s system of probity is being eroded. At the same time, it is doubtful if the civil service, particularly the police, can maintain the principle of political neutrality. For example, the way that the police handled the recent street encounter when the Hong Kong Youth Care Association Limited encircled the booth of Fa Lun Gong and the criminal investigation of the school teacher Lam Wai See aroused public concern of police neutrality. Moreover, the Chief Executive C.Y. Leung tends to disrespect the administrative procedure and the established practices when exercising the power of recruitment and pushing through policies. All these are eroding our administrative system which emphasizes fairness and justice. How can we maintain the original advantages of Hong Kong’s system are a pressing issue.

 

Mechanism for protecting human rights is still weak 

The mechanism for protecting human rights is still weak in Hong Kong, except in the area of judicial protection do we see some progress. After 1997, the Provisional Legislative Council reversed the amendments made before 1997 to the Public Order Ordinance and the Societies Ordinance and repealed the legislation on the right to collective bargaining. These are backward moves. With regard to human rights, only the Race Discrimination Ordinance was adopted in 2008, but the ordinance still has many limitations. Civil society groups have been demanding for the setup of an independent human rights commission to promote human rights and handle related complaints. The Hong Kong government has constantly rejected this proposal. As for human rights education, the government largely weakened the previous plan of civic education (in which human rights education is a main element) and substituted it for national education. Therefore, it is very important to pursue diligently for the making of human rights legislation and the promotion of human rights education.

After 1997, the Court of Final Appeal (CFA) was established and the Hong Kong Basic Law became the supreme law of Hong Kong, seemingly a constitution-like status. The original power of judicial review of Hong Kong’s court now has the function of constitutional review under the new legal order. According to the Basic Law, in particular the provisions of Chapter III regarding the basic rights of residents (Article 39 relates to the legal status of the international human rights conventions), individuals may challenge those laws which are considered to be in violation to human rights through litigation. The ruling by Hong Kong court may revoke such laws as in contravention to the Basic Law. Over the years, the Hong Kong Court of Final Appeal has made a number of judgments on cases involving human rights, which become the legal basis for the protection of human rights in Hong Kong. However, in 1999, the Standing Committee of the National People’s Congress (NPC) in Beijing made its interpretation of the Basic Law related to the issue of the right of abode, and overturned the judgment made by the Hong Kong Court of Final Appeal on the cases of the right of abode. As such, Hong Kong's judicial authority is seriously impaired, because NPC’s power of interpretation is not subjected to the judicial procedure of Hong Kong, thus CFA's judgment will not necessarily be final.

As for the international mechanisms for human rights, the Chinese central government allowed the Hong Kong Government to continue to submit periodic reports on human rights status to relevant committees of international human rights conventions which are already in force before the 1997 handover (including the “International Covenant on Civil and Political Rights” which China has not yet approved). At the same time, non-governmental organizations in Hong Kong have also submitted their own reports, to express their views on the implementation of the relevant conventions on human rights in Hong Kong and recommendations for improvement. Continuing the international reporting of Hong Kong’s human rights is important so as to prevent further worsening of the situation.

 

The risks and opportunities after the failure of Article 23 legislation 

After 1997, the policy of Chinese central government towards Hong Kong has seriously hindered the development of human rights mechanisms and democratic system in Hong Kong. The Chinese central government has always been worried that Hong Kong will become a subversive base for Chinese Communist Party, therefore she must keep Hong Kong’s political situation under control. With regard to human rights, especially on the protection of civil and political rights of the Hong Kong people, it will weaken political control. The development of democracy may end up giving political powers to anti-communist forces. The failure to legislate on Article 23 of the Basic Law in relation to national security was a serious blow to the Chinese central government, and subsequently, the Chinese central government intensified its intervention in the internal affairs of Hong Kong by actively installing pro-establishment groups on both political and social organizations levels, and also by deferring universal suffrage for the Hong Kong Chief Executive and the Legislative Council through the NPC interpretation of the Basic Law. However, these initiatives were counter-productive, provoking further backlash in the society. The Hong Kong government without democratic base lacked the legitimacy to govern. In addition, the current political system is biased to the benefits of the business sector. More and more people dissatisfy with the performance of the government. They strongly demand for a democratic government. The Chinese central government should realize that strengthening political control will not work but will only create more social conflicts. Instead, the solution is to let the Hong Kong people decide, through universal suffrage, for the Chief Executive and the Legislative Council, in order to establish a government with legitimacy from the support of people.

Since demonstration on 1 July 2003 where over 500,000 Hong Kong people participated, the sense of civic participation has greatly elevated. More and more people are participating, and more organizations are raising concerns on issues like community conservation, environment, education, social policy, democratic development, etc., and to our great encouragement, many of them are young people. The internet has provided an alternative media and platform, with multiple channels of online radio stations and forums so that organizations and individuals can post their messages and express their views, breaking the monopolization by conventional media. The development of civil society in Hong Kong plays a key role in the protection of human rights. How to strengthen and effectuate a civil society that protects human rights and promotes democracy requires continuing deliberation and diligence. 

 

Translated by Cheung Joseph & Wong Kai-sing
 

【From the editor：The former chief editor of Ming Pao, Mr. LAU Chun-to Kevin was stabbed six times on his back and legs at broad daylight on 26th, February 2014. This the most extreme negative "example", so far in HK, of what struggle for democracy entails. The Hong Kong Journalists Association describes the attack as "a serious provocation to the Hong Kong press and freedom of expression".】 

 

  

	
			

	


	


